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of youthful and irresponsible drivers. The California Statute," 
in this respect, presents a good example. 

C. J. S. 

Waters : Conveyance of Riparian Rights to Non Riparian 
Owner. — An important decision, which settles, for California at 
least, what has long been a mooted question as to riparian rights, 
has just appeared in the case of Miller & Lux Incorporated v. 
J. G. James Company et al. 1 An upper owner carved out of 
a riparian tract a parcel of land not abutting on the stream 
and granted it with the stipulation in the conveyance that the 
grantee should enjoy the same privileges as to the riparian use 
of the water as if the ownership of the land had continued in 
the grantor as part of the original riparian tract. The court 
held that such grantee might, under the common law of riparian 
rights, enjoy the reserved riparian right even as against a lower 
riparian owner not a party to the transaction. Text witers had 
expessed the opinion that the reverse would be held. 2 Mr. 
Chandler of the California Water Commission voiced the hope 3 
that such land might be held to be non-riparian in accord with 
the view set forth in Wiel on Water Rights in the Western States. 4 

It has long been settled that access to the stream is necessary 
for the enjoyment of the so-called riparian right or privilege. 8 
The right arises from the fact that the land has natural access 
to the stream. At first the riparian right was regarded as an 
"incident" to the ownership of the land and was so termed by 
Justice Story in Tyler v. Wilkinson 6 and by Chancellor Kent in 
commenting on that case. 7 According to the late Professor 
Hohfeld's classification 8 it might be termed a "privilege", but 
it has latterly been described in repeated decisions as a right 
identified with the realty and is said to be "part and parcel of 
the land." 9 Where the land has natural access to the stream 

18 Supra, n. 11. 

1 (Feb. 8, 1919) 57 Cal. Dec. 166. 

2 Wiel, Water Rights in the Western States (3d ed.) pp. 900-11; 
Wiel, Origin and Comparative development of the Law of Watercourses 
in the Common Law and in the Civil Law, 6 California Law Review, 357; 
Chandler, Elements of Western Water Law (Rev. ed.) p. 21. 

8 Supra, n. 2. 

♦Id. 

* Gould on Waters, p. 297 ; Farnham on Waters, § 463 ; Mason v. 
Hill (1835) 5 Barn. & Adol. 1, 110 Eng. Rep. R. 602; Stockport Water- 
works Co. v. Potter (1864) 3 H. & C. 300, 159 Eng. Rep. R. 545; Webb 
v. Portland Mfg. Co. (1838) 3 Sumn. 189, Fed. Cas., No. 17, 322; Lux 
v. Haggin (1886) 69 Cal. 255, 10 Pac. 674. 

« (1827) 4 Mason 397, Fed. Cas., No. 14,312. 

'3 Kent's Comm. (14th ed.) p. 439; Wiel, Water Rights in the West- 
ern States (3d ed.) p. 771. 

8 Some Fundamental Legal Conceptions as Applied in Judicial Reason- 
ing, 23 Yale Law Journal, 16, 55. 

9 Lux v. Haggin, supra, n. 5; Duckworth v. Watsonville etc. Co. (1907) 
150 Cal. 520, 89 Pac. 338; Miller v. Madera Canal etc. Co. (1909) 155 Cal. 
59, 99 Pac. 502; Miller & Lux v. Enterprise Co. (1915) 169 Cal. 415, 
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the owner may use the water, but no one else may take the 
water unless it actually flows by his land. 10 This has been repeat- 
edly recognized as the correct doctrine by the Supreme Court of 
California. 11 Nor has the. riparian owner the right as against 
a lower-riparian owner to sell water for use on non-riparian land. 12 
The requirement of physical access has been emphasized in cases 
where the contact with the stream has been broken by dry 
seasons, 13 by the shifting of the channel, 14 and by grant. 15 The 
land in these cases has been held to lose its riparian character. 

It has uniformly been held that the riparian right might be 
preserved between parties to the grant. 16 These cases have 
arisen between the immediate parties to the transaction and are 
based on the theory that the effect of the grant was simply to 
"estop the grantor to complain." 17 No case had theretofore given 
full consideration to the question and clearly decided that the 

147 Pac. 567; Union Min. Co. v. Dangberg (1897) 81 Fed. 73; Miller & 
Lux Inc. v. J. G. James Co. et al, supra, n. 1. 

It is perhaps unfortunate that the courts have abandoned the earlier 
conception that the riparian right was merely an incident and now identify 
it as a part of the land for if tested by strict logic this latter concep- 
tion does not seem as appropriate. It was upon the idea, that the ripar- 
ian right was a part of the land, that the court apparently in large 
measure based its decision. 

10 The restriction of the use of the water to those bordering on the 
stream was based originally on the idea that otherwise a trespass would 
become necessary in order to reach the water. Wiel, Water Rights in 
the Western States (3d ed.), p. 759. If the grantor who owns the ripar- 
ian rights by his grant preserves access to the stream for the. non- 
abutting tract, the contention that the severed tract would become non- 
riparian loses some of its force. The grantee would have his right of 
access even if the tract did not border on the stream. Yet, mere right 
of access is not determinative in every case, for a riparian proprietor 
admittedly cannot as against other riparian owners confer any rights 
on a non-riparian owner merely by giving the latter access to the 
stream through riparian land. 

11 Lux v. Haggin, supra, n. 5 ; Duckworth v. Watsonville Co. supra, 
n. 9; Turner v. James Canal Co. (1909) 155 Cal. 82, 99 Pac. 520. 132 
Am. St. Rep. 59, 22 L. R. A. (N. S.) 401, 17 Ann. Cas. 823; Hudson 
v. Dailey (1909) 156 Cal. 617, 105 Pac. 748; Gallatin v. Corning Irrigation 
Co. (1912) 163 Cal. 405, 126 Pac. 864 Ann. Cas. 1914A 74; Palmer v. Rail- 
road Commission (1914) 167 Cal. 163, 138 Pac. 997. 

"Heilbron v. Land & Water Co. (1889) 80 Cal. 189, 22 Pac. 62; 
Gould v. Eaton (1897) 117 Cal. 539, 49 Pac. 577, 38 L. R. A. 181. 

"Gutierrez v. Wege (1905) 145 Cal. 730, 735, 79 Pac. 449. 

"Wholey v. Caldwell (1895) 108 Cal. 95, 41 Pac. 31, 49 Am. St. 
Rep. 64, 30 L. R. A. 820. 

i» Gould v. Stafford (1891) 91 Cal. 146, 27 Pac. 543; Alta Land Co. 
v. Hancock (1890) 85 Cal. 219, 229, 24 Pac. 645, 20 Am. St. Rep. 217; 
Anaheim Water Co. v. Fuller (1907) 150 Cal. 327, 88 Pac. 978. 

"Rose v. Mesmer (1904) 142 Cal. 322, 75 Pac. 905; Anaheim Water 
Co. v. Fuller, supra, n. 15; Strong v. Baldwin (1908) 154 Cal. 159. 97 
Pac. 178, 129 Am. St. Rep. 149; Verdugo Water Co. v. Verdugo (1908) 
152 Cal. 655, 93 Pac. 1021; Hudson v. Dailey, supra, n. 11; Copeland v. 
Fairview etc. Co. (1913) 165 Cal. 148, 131 Pac. 119. 

"California Pastoral etc. Co. v. Madera etc. Co. (1914) 167 Cal. 78, 
86, 138 Pac. 718, L. R. A. 1916B, 1015n. 
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effect of the grant was to transfer or preserve the right as a 
riparian right. 18 An opinion has been expressed in connection 
with a somewhat similar situation that the grantee does not by 
virtue of the principle of estoppel acquire a riparian right strictly 
speaking, but a new and entirely distinct right. 19 The original 
riparian owner has placed himself in a position where he cannot 
personally object to the use of the water by the new claimant. 
The decisions have, however, not prejudiced the determination 
of this particular question as regards third parties, the court 
usually expressly reserving this point. 20 

In the absence of stipulation, the grant of non-abutting lands 
by a riparian owner cuts off the riparian rights even between the 
parties to the grant. 21 The reason given for this loss of the riparian 
right is that there is no preservation of access. If, however, 
the riparian right is "part and parcel of the land" itself, it is 
difficult to see why a failure to mention the riparian right in the 
conveyance should automatically cut off and destroy the right. 
Logically, what is a part and parcel of the land should go with 
the land whether specifically mentioned or not and the right of 
access would be inferred as a necessary incident to the enjoy- 
ment of this "part and parcel of the land." 22 It is held that 
where there are existing conditions such as ditches so situated as 
to indicate an intention to preserve the right, the right would 
not be cut off. 23 

The basic principle of the riparian doctrine as already noted 
is actual access to the stream and severance from the stream 
destroys the right. 24 If, nevertheless, the right is preserved as 
between the grantor and grantee on the grounds of estoppel only, 
the result reached by the court where third parties are con- 
cerned seems illogical. 28 The right must be preserved and upheld 
on some other grounds as against lower riparian owners. The 
court seems to be influenced by the fact that to recognize a con- 

18 It is true that the court cites the case of Strong v. Baldwin, 
supra, n. 16, as having previously decided this feature, but the facts of 
that case are so involved that it certainly does not clearly appear from 
the decision itself and without a careful examination of the record that 
this particular question was there presented and determined. Certainly 
the court in the Copeland case was not of the opinion that this question 
had been previously decided. 

19 William E. Colby, in reviewing Long on Irrigation, 6 California 
Law Review, 243. 

20 Hudson v. Dailey, supra, n. 11; Copeland v. Fairview etc. Co, 
supra, n. 16. 

21 Anaheim Water Co. v. Fuller, supra, n. IS. 

22 All incidental and appurtenant rights necessary for the reasonable 
enjoyment of the main grant are conveyed by implication. Cave v. 
Crafts (1878) 53 Cal. 135, 140; McShane v. Carter (1889) 80 Cal. 310. 
22 Pac. 178; Willoughby v. Lawrence (1886) 116 111. 11, 4 N. E. 356: 
Jackson v. Trullinger (1881) 9 Ore. 393. 

23 Hudson v. Dailey, supra, n. 11. 
« Id. 

2 * See supra, n. 18. 
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veyance as having the effect of destroying the right of the sev- 
ered tract would be thereby to vest this same right in the lower 
riparian owners. This would virtually mean that the riparian 
owner, whenever he conveyed a non-abutting parcel, would in 
effect also be granting the riparian rights theretofore existing 
in such severed tract to lower riparian owners instead of to his 
actual grantee. 

Another holding of the California court that cannot be recon- 
ciled with the actual access idea is that after the riparian land 
is once detached from actual access to the stream without express 
preservation of such right, it becomes non-riparian and ever 
remains so, even if the original riparian grantor later acquires 
the tract again. 2 ' 

The decision of the court is opposed to the doctrine on this 
point as announced in other countries. 27 The principles developed 
in the civil law on this question seem much more logical, for 
it is there held that conveyance of a non-abutting parcel carved 
out of a riparian tract automatically severs the riparian right 
and • any attempt to preserve the right is ineffectual. On the 
other hand, addition of a non-riparian tract to a riparian tract 
automatically confers riparian rights on the added parcel. The 
fundamental concept of actual access of physical contact with 
the flowing stream is thus preserved throughout and appeals to 
one as a more logical and consistent development of the law 
on the subject. 

R.P. 

Wills : Satisfaction of a Debt by a Legacy. — A California 
Court for the first time, in the case of White v. Deering, 1 has 
actually decided and discussed the question of the satisfaction 
of a debt by a legacy. While the court discusses the subject 
generally, the decision itself is limited to the point of a legacy 
to a servant. The Court, after quoting from a standard work 
the rule that "there is a general presumption that a legacy to 
a servant or creditor is to be considered as a satisfaction of a 
debt for wages unless there are circumstances that take the 
case out of the rule", 2 expressed its disagreement with this 
statement, and followed the rule expressed by Lord Eldon that 
"a legacy was never deemed a satisfaction for a legal demand 
when that demand was unliquidated at the time the legacy was 
given, nor where it was given before the time when the demand 

28 Anaheim Water Co. v. Fuller, supra, n. IS; Strong v. Baldwin 
supra, n. 16. 

2T Stockport Waterworks Co. v. Potter, supra, n. S ; Discussion of 
French and Spanish Law on this point in Wiel, Origin and Comparative 
Development of the Law of Watercourses in the common Law and in 
the Civil Law, 6 California Law Review, particularly pp. 356-7. 

» (1918) 27 Cal. App. Dec. 476, 177 Pac. 516. 

a Labatt, Master and Servant, § 690. 



